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Interpretation of Double Tax Treaty 
and Protocol 
 

 
 
On 26 July 2010, the State Administration of 
Taxation ("SAT") issued a departmental 
interpretation note, by way of Guoshuifa [2010] 
No.75 ("Circular 75"), for the double treaty 
agreement (“DTA”) concluded between China and 
Singapore which entered into force on 1 January 
2008 ("China / Singapore DTA").  Circular 75 
represents the SAT's effort for the first time to 
introduce a set of technical views, interpretation 
and practice guidelines for the implementation of 
a DTA in such a comprehensive manner.  More 
importantly, this set of interpretation is also 
applicable to other DTAs concluded by China if 
the provisions of the relevant articles in those 

DTAs are the same as those in the China-
Singapore DTA. 
 
 
Main Contents 
 
1. Permanent establishment (“PE”) 
 
1.1 To determine whether the secondment of an 
employee by a foreign parent company to its 
subsidiary in China creates a PE, Circular 75 
states: 
 
If a foreign parent company assigns an individual 
to work for its subsidiary in China and the 
subsidiary has the right to control the work of the 
individual and assumes the risks and 
responsibilities for the work, the foreign parent 
company will not be deemed to have a PE in the 
country of the subsidiary with respect to the work 
performed by the individual. In this case, 
remuneration paid to the individual will be deemed 
to be compensation paid to the subsidiary's own 
employee, regardless of whether the payment is 
made directly by the subsidiary or indirectly 
through the parent company's account. The 
payment will be deemed to constitute personal 
income subject to individual income tax under the 
tax law of country of the subsidiary and article 15 
(dependent personal services) of the China- 
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Singapore DTA. The payment also will be 
deemed to be an expense incurred by the 
subsidiary. 
 
If a parent company assigns an individual to its 
subsidiary and one of the following conditions is 
satisfied, the individual may be deemed to be 
working for the parent company in the country of 
the subsidiary:  
 
- The parent company has the right to direct the 

work of the individual and undertake 
responsibilities and risks relating to the work; 

- The parent company decides on the number 
and qualifications of the assigned individuals; 

- The salary of the individual is borne by the 
parent company; or 

- The parent company earns profits from the 
subsidiary as a result of the assignment of the 
individual. 

 
If an individual is found to be working for the 
parent company in the country of the subsidiary, 
the PE issue will be resolved according to article 5 
of the China-Singapore DTA. 
 
1.2 Construction project PE 
 
The China-Singapore DTA provides that a PE 
includes a building site, a construction, assembly 
or installation project or supervisory activities in 
connection therewith, but only where such site, 
project or activities continue for a period of more 
than six months ("construction PE"). A 
construction PE is more common in China and the 
tax authorities have more experience in dealing 
with this type of PE. 
 
According to Circular 75, the duration of 
"supervisory activities in connection therewith" is 
determined by reference to the duration of the 
construction site or project for which the 
supervisory activities are carried out, rather than  

 
the duration of the supervisory activities 
themselves. For example, the duration of the 
supervisory activities carried out by a general 
contractor will be the same as the duration of the 
entire construction site or project. 
 
1.3 Service PE 
 
The China-Singapore DTA includes a provision 
relating to the creation of a PE from the provision 
of services (“service PE”). The provision of 
services, including consultancy services, by an 
enterprise through employees or other personnel 
engaged by the enterprise for such purpose, will 
create a PE but only if such activities continue (for 
the same or a connected project) within a 
contracting state for a period or periods 
aggregating more than 183 days within any 12-
month period.  
 
"Connected project": Circular 75 sets forth 
following factors for determining whether several 
projects are connected:  
 
- Whether the projects are covered by a single 

main contract;  
- Where the projects are covered by different 

contracts, whether the contracts were 
concluded with the same person or with 
related persons, and whether the execution of 
one project is a prerequisite to the execution 
of another project; 

- Whether the different projects are in the same 
character; and 

- Whether the same individuals are performing 
the services under the different projects. 

 
Nonresident enterprises may use the above 
guidance to manage PE exposure.  
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2. Dependent Personal Services 
 
Circular 75 defines an "employer" as "the person 
who has rights on the results produced by the 
employee's work and bears the related 
responsibilities and risks." The circular also sets 
out the main factors to be used in determining the 
"employer" in a so-called "international hiring out 
of labor" arrangement (i.e. where the individual 
assigned to the Chinese company is formally 
employed by a hiring agent). These factors 
include: 
 
- The Chinese company has right to instruct the 

individual's work; 
- The work is performed at a place that is under 

the control or responsibility of the Chinese 
company; 

- The remuneration paid to the agent is 
calculated based on the work hours of the 
individual or has some connection with the 
individual's wages, e.g. a definite proportion 
of the individual's salary; 

- Tools and materials used for the individual's 
work are mainly provided by the Chinese 
company; and 

- The number and qualifications of individuals 
are decided on by the Chinese company, not 
the agent. 

 
The SAT also noted that these factors may be 
used in determining the "employer" in other 
employee assignment cases. Circular 75 also 
provides that the "substance over form" principle 
will be used to determine the real employer. 
According to Circular 75, where an overseas 
individual has a formal employment relationship 
with a Chinese enterprise, but in substance fulfils 
the obligation to the foreign enterprise, the foreign 
enterprise will be regarded as the real employer 
by reference to the above factors. 
 
 

 
The SAT further noted that if an individual is the 
actual employee of the Chinese company, but 
also works for the foreign enterprise, whether a 
China PE arises from individual's work performed 
for the foreign enterprise should be analyzed 
under article 5 of the treaty. 
 
Our comments and suggestions 
 
With respect to construction project, a nonresident 
enterprise that provides services in China 
(whether to a resident or another nonresident 
company) should try to conclude separate service 
contracts for separate projects. If these projects 
are covered under a master contract, adverse 
consequence may result in determining 
"connected project." 
 
As for the secondment and dependent personal 
service, Circular 75 adopts the “substance over 
form” principle to determine the real employer and 
looks at the economic employment relationship, 
thus, having a formal contractual employment 
relationship between the individual and the 
Chinese company would not be sufficient to 
establish that an individual is an employee of the 
Chinese company for tax purposes, regardless of 
whether he/she is legally regarded as an 
employee of the Chinese company. It is important 
that the assignment be structured so that the 
Chinese company satisfies all of the conditions 
mentioned in article 15 of Circular 75. 
 
Nevertheless, because Circular 75 contains many 
new concepts and is somewhat complicated, it 
may take some time before the local tax 
authorities fully implement the Circular. Taxpayers 
should monitor developments closely and review 
their business practices to minimize any potential 
PE exposure in China. 
 



 

 4

I N F O  
 

 
Lexicon 

 
Withholding Tax 
 
Scope of Taxation 
Non-resident enterprises without 
establishments in China are subject to 
enterprise income tax on a withholding basis 
on the following categories of China-
sourced income: 
 
- Dividend income and profit distribution 
- Royalty income 
- Interests income 
- Rental income 
- Gains of assets transfer 
- Other income 
 
Dividend income and profit distributions 
Dividend income and profit distributions 
refer to income derived by an enterprise 
from its invested entities as a result of the 
equity investment made therein. 
 
Distribution of profits before 2008  is exempt 
from withholding tax, while distribution of 
profits incurred in and after 2008 is subject 
to withholding tax. 
 
Royalty income 
Royalty income refers to income derived by 
an enterprise from providing use rights for 
patent, non-patent technology, trademark, 
copyright and other license rights. 
 
Interests income 
Interests income refers to the income 
derived by an enterprise from provision of 
funds to other parties that does not 
constitute equity interests or from the 
possession of the enterprise’s funds by 
other parties, including the saving interests,  

 
 
 
loan interests , bond interests, debt interests, 
etc. 
 
Rental income 
Rental income refers to income derived by 
an enterprise from providing use rights for 
fixed assets, packaging material and other 
tangible assets. 
 
Gains of assets transfer 
Gains of assets transfer refers to income 
derived by an enterprise from transferring 
fixed assets, biological assets, intangible 
assets, capital investments, creditor’s rights, 
etc. 
 
Other income 
Other income derived from inside China 
which may be deemed taxable by the 
government authorities of the State Council 
that are in charge of finance and taxation 
 
Withholding tax is not an independent tax 
type, but a taxation method of EIT. 
According to the Double Tax Treaty signed 
between China and other countries, the 
withholding tax collected in China is 
exemptible and deductable in the other 
contractual countries. 
 
Tax rate 
Withholding tax rate is 20%. Currently, a 
preferential tax rate of 10% is generally 
adopted in China. Depending on each tax 
treaty between China and the contractual 
country, a reduced tax rate could be applied. 
 
Tax base 
For dividend income and profit distribution, 
royalty, interests and rental income,  
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withholding tax is imposed on the total 
income derived by a non-resident enterprise 
from a payer. 
 
Tax base of gains on assets transfers is the 
excess of the proceeds of transfer over the 
net value of the assets transferred. 
 
Tax relief 
Certain income listed below is exempt from 
withholding tax: 
 
- Interests income associated with loans 

extended from foreign government to 
the Chinese Government 

- Interests income attributable to 
preferential loans from international 
financial organizations to Chinese 
government and resident enterprises 

 

 
- Other income approved by the State 

Council 
 
If there is different regulation between tax 
treaty and Chinese tax laws, non-resident 
enterprises can apply for a more preferential 
treatment stipulated in the tax treaty, such 
as reduced withholding tax rate. If 
application for preferential treatment of tax 
treaty is not filed, Chinese tax regulations 
shall be adopted. 
 
Tax collection and payment 
Withholding tax is subject to withholding at 
source. The payer is withholding agent. 
 
The payer refers to the enterprise or 
individual according to relevant regulations 
or contract and is liable to make payment to 
the non-resident enterprise.
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Tax News Headlines 
 

Catalogue of some important tax regulations und laws for the release period: 
16 August – 15 October 2010 
 
 
Release 

Date: 

Circular: Title: Effective Date: 

 
2010-07-28 

 
CaiShui(2010)No.64 

 
Notice of the Ministry of Finance, State Administration of 
Taxation and Ministry of Commerce concerning Business 
Tax Exemption on Offshore Outsourcing Services in 
Model Cities 
 

 
This Notice takes effect 
from July 1, 2010 to 31 
December 2013. 

 
2010-07-26 

 
GuoShuiFa(2010)No.75 

 
Notice of Interpretation of Provisions in the “Agreement 
between the Government of the People’s Republic of 
China and the Government of Republic of Singapore for 
the Avoidance of Double Taxation and the Prevention of 
Fiscal Evasion with Respect to Taxes on Income” and Its 
Protocols 
 

 
This Notice takes effect 
from July 11, 2007. 

 
2010-08-28 

 
GuoFa(2010) No. 27 

 
Opinion of State Council on Promotion of Enterprise 
Merger and Reorganization 
 

 

 
2010-08-30 

 
SAT Circular (2010) No. 11 

 
Announcement of State Administration of Taxation 
concerning the Administrative Measures on Letter of 
Transfer Tax of Imported Products 
 

 

 
2010-09-08 

 
SAT Circular (2010)No. 13 

 
Announcement of State Administration of Taxation on Act 
of Leasing of Leaseholder in Financial Sale-leaseback 
Business   
 

 
The Announcement 
takes effect from 
October 1, 2010. 

 
2010-10-08 

 
SAT Circular (2010) No. 15 

 
Announcement of State Administration of Taxation 
Concerning the Implementation of Protocol of 
“Arrangement between Mainland and Macao Special 
Administrative Region for the Avoidance of Double 
Taxation and the Prevention of Fiscal Evasion with 
Respect to Taxes on Income” 
 

 

 
2010-10-18 

 
GuoFa (2010) No. 35 

 
Notice of State Council on Unifying  Urban Maintenance 
and Construction Tax and Additional Education Tax of 
Domestic and Foreign Owned Enterprise 
 

 
This Notice takes effect 
from December 1, 2010.
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News from ECOVIS Ruide China 

 
 
Mecklenburg-Vorpommern Day 
 
Our ECOVIS Ruide was invited to attend the 
ceremony of the Mecklenburg-Vorpommern Day 
on 13th September 2010 in German Pavilion. 
 
On the ceremony, we have seen the presentation “The 
Sea State in Germany”, which gave us a short 
introduction about the State’s symbol - Baltic See, the 
beach and the typical beach chair named “Strandkorb”, 
etc. The presentation offered us a chance to learn 
more State information regarding tourism, economy 
and culture and at the same time establishing the 
further contact between us.  
 
At the end of the event, the Economy, Labor and 
Tourism Minister of the State, Mr. Jürgen Seidel  
 
 

presented us a “Strandkorb”， which will play a role as 
an ambassador from MV State to Metropolis Shanghai 
in the future. 
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Ecovis is a leading global consulting firm with its origins in Continental Europe. It has over 2,700 people operating in 
30 countries. Its consulting focus and core competencies lie in the areas of, tax consultation, auditing, legal advice 
and accounting and management consulting services. The particular strength of Ecovis is the combination of personal 
advice at a local level with the general expertise of an international and interdisciplinary network of professionals. 
Every Ecovis office can rely on qualified specialists in the back offices as well as on the specific industrial or national 
know-how of all the Ecovis experts worldwide. This diversified expertise provides clients with effective support, 
especially in the fields of international transactions and investments – from preparation in the client’s home country to 
support in the target country. In its consulting work Ecovis concentrates mainly on midsized firms. Both nationally and 
internationally, its one stop-shop concept ensures all-round support in legal, fiscal, managerial and administrative 
issues. The name Ecovis, a combination of the terms economy and vision, expresses both its international character 
and its focus on the future and growth.  
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Shanghai, 1 November 2010 
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professionals of Ecovis Ruide China. The contents are of a general 
nature only. Before taking acting on any information contained in this 
newsletter, please contact our ECOVIS Ruide China team for further 
consulting and support. ECOVIS Ruide China expressly disclaims all 
implied warranties. 


