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Royalties – Clearer Rules for Royalties under 
Double Tax Treaties 

 

The State Administration of Taxation (SAT) issued 
a tax circular on 23 September 2009 that clarifies 
the application of the royalties article under 
China’s tax treaties (GuoShuiHan [2009] No. 507, 
hereinafter: Circular 507) and sets out the types of 
payments that are considered royalties and those 
that are not royalties, and the Circular 507 is 
effective on 1 October 2009. 
 
Background 
 

In the practice of cross-border service contract, 
both foreign party and Chinese party will define 
the contract by certain words, such as, 
“information concerning industrial, commercial or 

scientific experience”, “technical supporting”, 
“technical service”, etc., and it bring “taxpayer” 
and “tax authority” having different interpretation/ 
opinion on “How to distinguish an services charge 
whether it belong to royalty definition” in 
accordance with tax treaties. 
 
Please note that, in most of the tax treaties a tax 
rate of 10% withholding Corporate Income Tax 
(CIT) for royalty payment is applicable. 
 
Term Royalties 
 

The term "royalties" as used in the OECD model 
treaty refers to, payment of any kind received as a 
consideration for the use of, or the right to use, 
any copyright of literary, artistic or scientific work 
including cinematograph films, any patent, 
trademark, design or model, plan, secret formula 
or process, or for information concerning 
industrial, commercial or scientific experience 
("proprietary know-how”). 
 
Following we would like to summarize certain 
points of the Circular 507 as follows: 
 
 
Main Content 
 

1) Proprietary Technology 
Such wording “Information concerning industrial, 
commercial or scientific experience” in the 
“Royalties” article of tax treaties shall be 
recognized as “proprietary know-how”, that: 
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- Circular 507 interpret that, the phrase 
"information concerning industrial, commercial 
or scientific experience," as used in the 
royalties article should be recognized as 
"proprietary know-how.", and the phrase 
generally refers to “information or other data 
required to produce a certain product, or to 
replicate a certain process, is not disclosed to 
the public and is proprietary in nature”; 

 
- “Royalty on connecting with the proprietary 

know-how” generally refer to, the licensee 
uses the know-how (of which it is not disclosed 
to the public and the owner agree to license to 
the licensee) without any restriction, and the 
licensor does not participate in the use of the 
know-how or guarantee the results thereof. 
Proprietary know-how include: 

- it generally would already exist,  
- it is developed by the licensor at the licensee's 

request and that is subsequently licensed to 
the licensee under certain restrictions such as 
confidentiality, etc. 
 

2) Service Contracts 
Such “service contracts” might be recognized or 
applicable by “Royalty” article, that, 
- If the service provider uses certain specialized 

knowledge and technology in the course of the 
services providing, but such knowledge and 
technology is not licensed to the service 
recipient, that such kind of payments not 
considered royalty payments; 

- But, please focus on the “end result” of the 
service contract’s implementation, that, when  
• payments for the "end result" would be 

recognized as royalties according to the 
royalty article of an applicable tax treaty;  

 
• the service provider retains ownership of 

the "end result"; and  
 

• the service recipient is only granted a right 
to use the "end result". (The "end result" 
should be any of the assets mentioned in 
the definition of "royalties" in an applicable 
treaty.) 

 
3) Technical supporting 
 
Such technical supporting / assistance might be 
recognized or applicable by “Royalty” article, that, 
- Where the licensor assigns personnel to 

provide services, such as support and 
guidance relating to the use of the licensed 
technology, and charges service fees, 
regardless of whether the service fees are 
included in the total amount of the royalties or 
invoiced separately, the fees will be subject to 
the “royalty” article in an applicable tax treaty. 
However, if as a result of the services provided 
by the assigned personnel, the service 
provider is considered to have a permanent 
establishment ("PE") in China, the business 
profits article rather than the royalties article 
will apply to the “Business Profit” article of a 
PE. (In practice, If PE method: PE are often 
taxed on a deemed profit basis at a deemed 
profit rate ranging from 10% to 40%. As such, 
royalties attributable to a PE would be subject 
to Corporate Income Tax at an effective rate of 
2.5%-10%, instead of aforesaid 10% 
withholding CIT). 
 

4) Special Payments 
Such special payments not recognized as royalty 
payment.
Anyhow the above mentioned regulations, 
Circular 507 clarifies that the following payments 
will not be considered royalty payments: 
- Payments for after-sale services in connection 

with the trading of goods; 
- Payments for services provided under a 

product warranty; 
- Payments derived from services provided by 

an institution or individual that provides 
professional services, such as engineering, 
management and consulting services; and 

- Other similar payments as stipulated by SAT. 
 

Such payments will be considered services and 
will be subject to the business profits article 
unless otherwise stipulated in the applicable 
treaty (e.g. the "technical fees" article in the 
China-U.K. treaty). 
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Our comments and suggestions 
 
- Circular 507 interpret the “royalty” article by a 

broader view comparing with a common 
interpretation of OECD countries; 

 
- Circular 507 makes it clear that payments for 

technical services generally should not be 
regarded as royalty payments merely because 
they relate to "technical" services. Such 
payments will be regarded as royalty 
payments only if the "end result" of the 
services provided is owned by the service 
provider and the recipient is paying for a 
license to use that "end result"; 

 
 

 
 
 
 
- In addition to the above, Circular 507 provides 

that payments for after-sales services, 
services provided under a product warranty 
and payments for the provision of professional 
services are not "royalties". This clarification is 
welcome for “taxpayer” and “tax authorities”; 

 
- As a recommendation, we suggest that you 

should clarify the service contents of such 
service contracts, technical service contract, 
etc. on your hand in accordance with the 
Circular 507, and try to evaluate their taxes 
again. 

 

 

 
 
Lexicon 

 
Non-resident service providers 
 

Non-resident enterprises that contract in projects 
or provide services in P.R. China should perform 
tax registration and tax filing from 1 March 2009.  
The State Administration of Taxation (SAT) has 
issued some circulars with detailed regulations 
concerning the requirements for foreign service 
providers with customers in China. We already 
introduced the circulars in our newsletter April/ 
May 2009. Since the new regulations will have a 
significant impact on non-resident service 
providers and their Chinese project recipients 
regarding the handling and payment we would like 
to draw the attention to this topic again.  
 
Circulars: 
 
The most relevant measures to be mentioned are: 
 

- SAT Order (2009) No. 19, 
- Circular GuoShuiFa 2009 No. 6. 
 

Circular 19 clarifies the filing administration for 
non-resident enterprises relating the taxes CIT, 
BT and VAT which have projects with Chinese  
 
 

 
 
recipients. Circular 6 inform that non-resident 
enterprises that have establishments or places of 
business in P.R. China are subject to final 
settlement and payment of CIT in China. 
 
Important contents: 
 
The major important content can be summarized 
as follows: 
 

1) Tax registration/ de-registration 
A non-resident enterprise who is providing 
“project work” and “service” in the territory of 
China (Mainland China) shall apply the “tax 
registration” within 30 days at the competent tax 
authorities beginning at the date the contract/ 
agreement is signed; and apply its “tax de-
registration” after the completion of the project or 
service within 15 days. Furthermore, the PRC 
enterprises that are obliged to withhold tax 
(withholding tax agents) should register with the 
tax bureau within 30 days of the withholding 
obligation commencing. 
The tax registration is only required if the non-
resident enterprise provide the service in China. 
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2) Tax return and payment 
Within the duration of the “project work” or 
“service”, the non-resident enterprise shall make 
the tax returns of VAT, BT, CIT etc. according to 
the PRC tax laws. If the “project work” or “service” 
is over than 1 year, the annual assessment/ filing 
of CIT shall be conducted. 
 
3) CIT exemption 
If the service performance is not longer than 183 
days, the non-resident enterprise can apply for 
CIT exemption at the relevant tax office. 
 
4) Withholding agent 
If a non-resident enterprise has not established 
organization or site in China but derives incomes 
(i.e. dividends, interest, rent, license fee, property 
income, etc.) from China, a withholding agent 
(probably who is the payer of charges) is 
obligated to deduct the taxes and remit to tax 
authorities. 
 
 
 
 

 
 
5) Share-transfer deal 
If the share-transfer deal of a resident enterprise 
between non-resident enterprises is conducted 
outside China, its taxation shall be investigated/ 
assessed while a resident enterprise apply the 
changes of tax registration. 
 
6) Foreign remittances 
Except some charge items (such as exhibition, 
freight, tuition fee, etc.) which are generated 
outside China, the efficient tax certificate on any 
other foreign currency payment (more than 
30,000 USD) shall be provided for remittance. 
 
7) Law regulations 
A Chinese version of all of the documents related 
to tax issues of non-resident enterprise shall be 
provided to tax authorities; and a local tax agent 
by non-resident enterprise can take the 
responsibilities on its behalf. 
 
 

 
 
 

 

  yes      no

non-resident enterprise no Tax agent no
apply for the tax-registration apply for the tax-registration

  yes                           yes
Withholding tax (CIT)

payment by the Chinese client

Foreign Service Provider

Permanent establishment (PE)

CIT / BT 
declaration and payment by the non-resident enterprise

(service rendered in China)
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Catalogue of some important tax regulations und laws for the release period: 
1-31December 2009 
 
 

Release Date: 

 

Circular: Title: Effektive Date: 

2009-12-04 GuoShuiHan (2009) No.684 Notice of State Administration of Taxation on the 

Relevant Issues concerning the Enterprise 

Liquidation Income Taxation  

 

This Notice takes effect 

from the issued day 

2009-12-10 GuoShuiHan (2009) No.694 Notice of State Administration of Taxation on the 

Relevant Issues concerning the Individual 

Income Taxation Management of Enterprise 

Annuities  

 

This Notice takes effect 

from the issued day 

2009-12-10 GuoShuiHan (2009) No.698 Notice of State Administration of Taxation on 

Strengthening the Management of the Enterprise 

Income Tax for Non-resident Enterprise Equity 

Transfer Income  

 

This Notice takes effect 

from 1st January 2008 

2009-12-08 CaiShui (2009) No. 124 Notice of Ministry of Finance and State 

Administration of Taxation on the Relevant 

Issues concerning the Before-tax Deduction of 

Public Welfare Relief Donations from Public 

Welfare Organizations. 

 

This Notice takes effect 

from 1st January 2008 

2009-12-25 CaiShui (2009) No. 125 Notice of Ministry of Finance and State 

Administration of Taxation on the Relevant 

Issues concerning the Offset of the Overseas 

Enterprise Income Tax  

 

This Notice takes effect 

from 1st January 2008 

2009-12-22 CaiShui (2009) No. 157 Notice of Ministry of Finance and State 

Administration of Taxation on Adjustment of 

Business Tax of Individual Housing Transfer 

Policies 

 

This Notice takes effect 

from 1st January 2010 

2009-12-31 CaiShui (2009) No. 167 Notice of Ministry of Finance and State 

Administration of Taxation and Insurance 

Regulatory Commission on the Relevant Issues 

concerning the Taxation of Individual Income 

Tax for the Income from Individual Transfer of 

Restricted Shares of Listed Companies 

 

This Notice takes effect 

from 1st January 2010 

2009-12-26 Chinas President Ord. No. 21 

 

Tort Liability Law of People’s Republic of China 

 

This law takes effect from 

1st July 2010 
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News from ECOVIS Ruide China 

 
 
Happy Spring Festival 
 

ECOVIS Ruide wishes all our clients, colleagues 

and friends a Happy Spring Festival and Chinese 

New Year.  

 

We hope everybody will enjoy the spring festival 

holidays. For all who will go back home to their 

families for the holiday, we wish a bon voyage! 
 

 
 
 
 
 

 

 
 
 

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

About ECOVIS 
 

Ecovis is a leading global consulting firm with its origins in Continental Europe. It has over 2,700 people operating in 
30 countries. Its consulting focus and core competencies lie in the areas of, tax consultation, auditing, legal advice 
and accounting and management consulting services. The particular strength of Ecovis is the combination of personal 
advice at a local level with the general expertise of an international and interdisciplinary network of professionals. 
Every Ecovis office can rely on qualified specialists in the back offices as well as on the specific industrial or national 
know-how of all the Ecovis experts worldwide. This diversified expertise provides clients with effective support, 
especially in the fields of international transactions and investments – from preparation in the client’s home country to 
support in the target country. In its consulting work Ecovis concentrates mainly on midsized firms. Both nationally and 
internationally, its one stop-shop concept ensures all-round support in legal, fiscal, managerial and administrative 
issues. The name Ecovis, a combination of the terms economy and vision, expresses both its international character 
and its focus on the future and growth.  
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