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P rofits deriving from royal-
ties on intellectual property, 

like the patents on software that 
run devices, are most suitable 
for the Dutch-Irish scheme. It is 
much easier for businesses earn-
ing royalties from intellectual 
property to move profits from 
high-tax jurisdictions to low-tax 
jurisdictions than it is for, say, 
grocery stores or automakers. A 
downloaded application, unlike 
a car, can be sold from anywhere 
in the world. Apple reported a 
profit of $34.2 billion in 2011. 
The Ministry of Finance in the 

Netherlands has calculated that, 
under normal circumstances, a 
tax bill of $5.7 billion (16.7%) 
should have been incurred on 
this profit.  The use of the Dutch-
Irish scheme in this case limited 
Apple’s tax bill to just $3.3 billion 
(9.6%), representing a saving of 
$2.4 billion (7.1%). Google, Fa-
cebook, Microsoft, and Oracle 
are just some of the other multi-
national corporations availing of 
the Dutch-Irish scheme.

How does it work?
First we start with two slices 

of bread; the so called Dou-
ble Irish.

“Double Irish” arrangement
The Double Irish arrangement 
is a tax avoidance strategy that 
U.S.-based multinational corpo-
rations use to lower their corpo-
rate tax liabilities. The idea is to 
use payments between related 
entities in a corporate structure 
to shift income from high-tax 
jurisdictions to low-tax jurisdic-
tions within the E.U.
Typically, the parent corporation 
in the U.S. arranges for owner-
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“The laws governing parental leave in Norway have been changed, and the political and 
economic situations are still evolving.” 
Einar Sørlie, ECOVIS NORWAY, Oslo, Norway

Parents have long benefited from generous 
paid parental leave in Norway. A recent collec-
tive bargaining agreement on behalf of 150,000 
employees in the private sector gives new fa-
thers additional rights.

By law, all new parents are entitled to 47 weeks of 
fully paid parental leave, up to maximum annual 
pay of about EUR 65,000. They must have worked 
and had pensionable income for 6 months before 
the benefit period. The benefit is publicly fund-
ed. Parents may also choose to receive 80% of 
their wages and prolong the leave and/or choose 
to add unpaid leave to the end of the period. In 
all, parents may be absent from work 3 years for  
each child.
There are some restrictions on the distribution of 
the leave. Three weeks prior to the birth and 6 
weeks after it are reserved for the mother. Twelve 
weeks out of the 47 are reserved for the father. 
Both are obligatory. The remaining time may be 

distributed between the parents as they wish. Em-
ployers may not refuse the leave but must be noti-
fied in advance.
In addition to paid leave, new fathers are by law 
entitled to 2 weeks of unpaid leave in connection 
with a birth. Public employees have received pay 
for this period for some time, and the recent agree-
ment now ensures the same entitlement for affili-
ated members. At present, employers must fund 
this leave, but there is speculation that this may be 
made an entitlement by law for all employees. 
There is a growing trend that employers fund more 
leave than required by law. For instance, many em-
ployers choose to pay the difference between the 
normal wage of the employee and the parental 
benefit. 
The rights of parents to choose the distribution of 
leave between the mother and the father is the 
subject of ongoing political discussion. But for 
now, employers must adapt to new fathers taking 
increasingly longer paternal leave.

PARENTAL LEAVE IN NORWAY 



3Ecov i s info 3/2012

“The recipe is simple: Start with the Double Irish method, add the Dutch element,  
and you have the makings for lower taxes. But you need the right help.” 
Marc Lodder, ECOVIS Lodder & Co International B.V., Den Haag, Netherlands 

ship of the rights to exploit intel-
lectual property in the E.U.to be 
transferred to an Irish company, 
often in return for the Irish com-
pany agreeing to help market or 
promote these products in the 
E.U.  The Irish company receives 
all of the profits from exploita-
tion of the rights in the E.U. 
without paying U.S. tax unless 
and until these profits are remit-
ted back to the U.S.

It is called “The Double Irish” be-
cause it requires two Irish compa-
nies to complete the structure:

 The first Irish company owns 
the valuable E.U. rights. This 
company is tax resident in a 
tax haven, such as the Cay-
man Islands or Bermuda. Irish 
tax law provides that a com-
pany is tax resident where its 
central management and con-
trol is located, not necessarily 
where it is incorporated, so 
that it is possible for the first 
Irish company not to be tax 
resident in Ireland. The first 
Irish company licenses the 
rights to a second Irish com-
pany, which is tax resident in 
Ireland, in return for substan-
tial royalties or other fees. 

 The second Irish company 
receives income from the ex-
ploitation of these rights in 
the E.U., but its taxable profits 
are low because the royalties 
or fees paid to the first Irish 
company are deductible ex-
penses. The remaining profits 
are taxed at the Irish corpo-
rate tax rate of 12.5% and 
the royalties making their way 
back to the first Irish company 
are tax free

For the parent corporation in 
the U.S., the payments between 
the two related Irish companies 
might be non-tax-deferrable 
and subject to current taxa-
tion as Subpart F income under 
the Internal Revenue Service’s 
Controlled Foreign Corporation 
regulations if the structure is not 
set up properly. This is avoided 
by organising the second Irish 
company as a fully owned sub-
sidiary of the first Irish company 
resident in the tax haven, and 
then making an entity classifica-
tion election for the second Irish 
company to be disregarded as a 
separate entity from its owner, 
the first Irish company. The pay-
ments between the two Irish 
companies are then ignored for 
U.S. tax purposes.
But why opt for the Double Irish 
over the Single Bermudan?  Be-
cause of tax treaties.  No with-
holding tax is operated on mon-
ey transferred within the E.U.  
When money is transferred to 
an unregulated country like Ber-
muda, however, it suffers with-
holding tax at the origin coun-
try’s normal rate. But doesn’t 
Ireland also levy withholding tax 
on transfers to Bermuda?  Yes, 
but adding some Dutch cheese 
to our Double Irish solves this 
problem.

“Dutch Sandwich”  
arrangement
To turn the Double Irish into a 
Dutch Sandwich, a third subsidi-
ary is incorporated in the Neth-
erlands.  Instead of licensing the 
rights directly to the second Irish 
company, the first Irish company 
licenses them to the Dutch sub-

sidiary, which then passes them 
on to the second Irish company.  
In this way, it is possible to pool 
income from the exploitation of 
the rights by the second Irish 
company in the Netherlands.  
And what good is that?  Unlike 
Ireland, which operates a with-
holding tax, the Netherlands only 
takes a small fee for transferring 
money to the second Irish com-
pany.  If the two Irish companies 
are thought of as “bread” and 
the Netherlands company as 
“cheese,” it is easy to see why 
this scheme is referred to as the 
“Dutch Sandwich.”
It goes without saying that 
schemes such as these are quite 
complex and require to be indi-
vidually tailored by Ecovis pro-
fessionals. When structured 
correctly, however, they make 
for very pleasant eating. Bon 
appetit!
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T he work of a freelancer in-
cludes professional services 

such as independent scientific, 
literary, artistic, educational or 
teaching activities as well as in-
dependent activities of physi-
cians, lawyers, engineers, archi-
tects, dentists and accountants. 
A freelancer or independent 
contractor is not an employee of 
any entity or organization.
The first step in a freelance pro-
ject for a foreigner in China is 
to have a contract with the cus-
tomer, a Chinese company or 
foreign invested company, etc. 
Based on that contract and an 
invitation from the customer, 

the freelancer should apply for 
a business visa while still abroad. 
Please note that the tax authori-
ties are only interested in taxa-
tion and not in the way a for-
eigner resides (legally) in China. 
If the freelancer works on several 
projects in China, residing legally 
in China may be a problem.
In general the income of a free-
lancer is subject to individual 
income tax. The income should 
be classified as individual service 
income; it is taxed at the pro-

portional rate of 20% and on 
a per receipt basis. In case the 
freelance project exceeds the to-
tal of RMB 20,000 (approx. EUR 
2,400), the tax rate is increased 
to 30%. A deduction of 20% 
of the receipt amount (project 
amount) for amounts of RMB 
4,000 and more or RMB 800 for 
amounts less than RMB 4,000 is 
allowed.
Chinese tax law clarifies the dif-
ference between employment 
income, e.g. wages and salaries, 
and income for individual serv-
ices. Employment income is the 
remuneration received by indi-
viduals for performing non-inde-

pendent individual labor activi-
ties, e.g. while holding a position 
or being employed by enterprises 
or other organizations. Individu-
al service income is derived by 
individuals for providing various 
skills or labor services without 
the existence of an employment 
relationship. In practice the tax 
authorities may look at the man-
ner in which the taxpayer per-
forms the work. Freelancers use 
their own tools and equipment, 
are not required to be present at 

a place of work during regular 
hours, are not covered by work-
ers compensation insurance and 
do not enjoy staff medical or 
other fringe benefits provided by 
the enterprise or organization for 
which the work is performed.
Since the freelancer is a foreign-
er and because China has signed 
bilateral tax treaties with numer-
ous countries, the situation of 
a foreign freelancer in China is 
typically subject to such a treaty. 
In most cases the tax treaties 
state that the foreign freelanc-
er should be taxed in the other 
country (China) if he/she has a 
fixed base, e.g. an office, ware-
house or other facilities. If the 
foreign freelancer stays in China 
for less than 183 days he/she is 
not subject to individual income 
tax. The freelance income is then 
subject to taxation in the home 
country.
To sum up, a foreign freelancer 
can perform services in China, 
and the laws and regulations are 
pretty clear as to how and when 
taxes should be paid. However it 
is advisable to organize business 
activities in China carefully. For 
longer assignments and projects 
it may be beneficial to have an 
employment contract in order to 
enjoy tax benefits such as allow-
ances for housing and moving 
costs for foreign expatriates in 
China. As a freelancer it is not 
possible to get these benefits. In 
addition, with an employment 
contract it is also possible to 
obtain work and residence 
permits.

TAXATION AND FREELANCE PROJECTS IN CHINA

Loopholes?
The taxes paid by foreign freelancers in China depend on a number of factors.
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“Taxation of freelance work in China doesn’t require any sorcery – the laws  
are pretty clear. But it’s important to organize things in advance.” 
Robert Lipsky, ECOVIS Shanghai Ruide Certified Public Accountants Co., Ltd., Shanghai, China
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Stability Act 2012 –  
Introduction of Real Estate 
Income Tax (“ImmoESt”)
The Austrian Stability Act of 
2012 brings with it new regula-
tions for the taxation of real es-
tate. There are new restrictions 
regarding the deduction of input 
tax in the case of the construc-
tion of a building, and there will 
be a new taxation system con-
cerning capital gains from the 
transfer of real estate. 

Taxation of capital gains 
from transfer of real estate 
Until now, gains from the sale of 
real estate (land and buildings as 
well as related land rights) were 
taxed if the transfer was realized 
within a speculative period of 10 
years after acquisition (extension 
of time up to 15 years in case 
of tax-privileged expenditures in 
manufacturing). This speculative 
profit was taxed using the nor-
mal progressive tax scale – up 
to 50%. After the speculative 
period of 10 (or 15) years has 

elapsed, the capital gain from 
the transfer was tax-free. 
Due to the Austrian Stability Act 
2012, private gains from the 
transfer of real estate will be 
taxed regardless of the period 
of ownership. This new taxation 
system went into force on April 
1, 2012. The taxable base is the 
difference between acquisition 
costs and sales revenue. Addi-
tional costs such as conveyance 
duty, cadastral register charge 
or notary costs increase the ac-
quisition costs. In contrast to the 
original taxation system, other 
expenses such as estate agent 
costs or external financing costs 
are not to be deducted. Excep-
tions to this new taxation regime 
remain as before – principal resi-
dence or buildings one builds 
oneself. 
This new taxation regime not 
only covers recently purchased 
real estate – older real estate is 
also covered by the new system. 
This older real estate, which is 
defined as having been pur-

chased before April 1, 2002, and 
which otherwise could now be 
sold tax-free, is given special tax 
treatment – it is assumed that 
this real estate could be sold af-
ter March 31, 2012, with a 14% 
increase in sales price. Value en-
hancement due to reallocation 
from grassland to building land 
is accounted for with a 60% 
increase of the sales price (for 
reallocation towards December 
31, 1987). In case of donation or 
inheritance, acquisition costs will 
be adopted from the assignor.

Real Estate Income Tax  
(“ImmoESt”)
Income from the transfer of 
real estate will be taxed with a 
25% withholding tax in line with 
the taxation of capital gains of 
stocks. Taking the 25% with-
holding tax as a basis, for older 
real estate there will be an effec-
tive tax burden of 3.5%; in case 
of reallocation there is an effec-
tive tax burden of 15%. Never-
theless, it is possible to opt into 
progressive taxation (e.g. in case 
of lost compensation). 

Conclusion
The tax-free transfer of real es-
tate is no longer possible after 
March 31, 2012. Since that date, 
capital gains from the transfer 
of real estate are taxed with a 
withholding tax of 25% (“Im-
moESt”). In case of non-resident 
taxation, this new real estate in-
come tax will also be applicable 
if there are gains from the trans-
fer of Austrian real estate.

REAL ESTATE IN AUSTRIA

New tax regulations
Some things have stayed the same, but the changes require a closer look.
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“The Austrian Stability Act of 2012 brings with it a great many changes regarding 
the taxation of real estate. The details need to be looked at carefully.” 
David Gloser, ECOVIS Austria Wirtschaftsprüfungs- und Steuerberatungsgesellschaft mbH, Vienna, Austria
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I t will, for the first time, regu-
late the fiducia, a mechanism 

similar to the English common 
law concept of a trust. Fiducia is 
the legal relationship by which 
one or more settlors transfer 
present or future rights to one or 
more trustees. The fiducia must 
be expressly established by law 
or by authenticated contract. 
Trustees can only be credit insti-
tutions, investment management 
companies, investment compa-
nies, insurance and reinsurance 
companies, public notaries, or 
attorneys at law. To bind third 
parties, a fiducia must be regis-
tered at the Electronic Archive 
of Security Interests in Personal 
Property. Where applicable, reg-
istration in the Land Book is also 
required. Within one month from 
its conclusion or date of amend-
ment, the fiducia or its amend-
ments must be registered with 
the competent fiscal authorities; 
otherwise it is null and void.
The fiducia is governed by the 
law chosen by the settlor. If no 
applicable law is chosen, the fi-
ducia is governed by the law of 
the state with which it is most 
closely connected. The New Civil 
Code also significantly amends 
previous regulations with regard 
to limitation periods – the period 
of time within which each court 
action must be registered.
The most important change is 
that the parties to an agreement 
can now decide on the limitation 
period to be applied to their le-
gal proceedings related to that 
agreement. Before, the limita-

tion period was provided by law 
and any attempt to vary it would 
have led to the annulment of 
such clause.
Parties are not allowed to set a 
limitation period of less than a 
year or for more than ten years. 
Default limitation periods for 
various agreements and situa-
tions can be for one, two, three 
or ten years.
The New Civil Code also intro-
duced amendments concerning 
lease agreements. Lease agree-
ments for commercial premises 
are now expressly regulated as 
a distinct category of leases. As 
such there are provisions refer-
ring to term, lessee’s preference 
right to agree to a new lease, 
eviction and claims against sub-
lessees, which are applicable not 
only to residential leases but also 
to commercial leases (unless the 
parties agree otherwise).
Parties may enter into both fixed 
term leases and leases for an un-

determined duration. However, 
under the New Civil Code the 
maximum term for a lease agree-
ment is 49 years.
The New Civil Code has intro-
duced a provision that the lessee 
of an expired lease has a right of 
preference to enter into a new 
lease of the same property in 
equal terms to the ones agreed 
upon with a new lessee. A lessee 
does not have a right of prefer-
ence if he or she has not per-
formed all obligations under the 
expired lease. The parties can 
explicitly agree in their lease to 
exclude the right of preference.
The New Civil Code provides 
that a lessee may only be evicted 
from leased property by court 
order. Therefore a landlord may 
find it more difficult to evict a 
lessee by his or her own means.
The New Civil Code provides 
that in the case of non-pay-
ment of rent by the headlessee 
the landlord has direct recourse 

NEW CIVIL CODE IN ROMANIA

Changes regarding trusts (fiducia)
When the New Civil Code took effect last year, it brought significant changes.
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“The New Civil Code changed Romanian law in many areas.  
Many of the new rules of the New Civil Code are of interest to business.” 
Anca Dascalu, ECOVIS Monica Carmen Esterka Law Office, Bucharest, Romania
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The new firms were there, too: At the interna-
tional partner conference in Malta the four new 
firms from Indonesia, Mexico, Vietnam and 
Serbia introduced themselves. 

The new firms bring Ecovis’ worldwide presence to 
49 countries in Europe, America and Asia. The new 
partner in Indonesia is ECOVIS Idris & Sudiharto, 
which has offices in the capital city of Jakarta and 
in Batam, the fast-growing free-trade zone south 
of Singapore and Malaysia. ECOVIS Quibrera 
Saldaña operates two offices in Mexico City – with 
a population of 25 million one of the largest cit-
ies in the world. Belgrade is the headquarters of 
ECOVIS ConFidas, the partner in Serbia. With an 
office in Hanoi and one in Ho Chi Minh City, ECO-
VIS STT has begun business in Vietnam. With staffs 
of up to 70 experts, all the new partner firms offer 

the full range of services in the areas of auditing, 
accounting, taxation, legal and management con-
sulting. A very recent addition is the cooperation 
partner E. C. Ortiz & Co. LLP in Chicago, Illinois.

Continuing international expansion 

Author
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“The four new firms from Indonesia, Mexico, Vietnam and Serbia bring Ecovis’ 
worldwide presence to 49 countries in Europe, America and Asia.”  
Kay Friedrich Thomsen, ECOVIS International, Berlin, Germany

against the sub-lessee. In such a 
scenario the sub-lessee would be 
bound to pay any amount owed 
to the headlessee directly to the 
landlord.
It provides that notarized lease 
agreements and those in writ-
ing and registered with the fiscal 
authorities are classed as writs of 
execution. From a landlord’s per-
spective, entering into a written 
agreement and registering it with 
the fiscal authorities may save a 
significant amount of time and 
costs with regard to notarization 
and enforcement procedures.
Upon the New Civil Code coming 
into force on October 1, 2011, 
the law on tenancy farming 
was repealed. While some old 

provisions have been retained 
in the New Civil Code, the cur-
rent framework seems to have 
dispensed with some of the re-
strictions of previous law, overall 
becoming more farmer-friendly. 
Specifically, the New Civil Code 
no longer includes the farmer’s 
obligation to ask for the land-
owner’s prior approval in order 
to invest in the farming land. It 
also no longer gives the land-
owner the right to check on how 
the farmer fulfills his or her obli-
gations under the agreement.
Any individual or company (Ro-
manian, foreign resident or non-
resident) can be a tenant farmer. 
For individual farmers who are 
EU citizens with residence in 

Romania, there is no current 
restriction on acquiring agricul-
tural lands. The legal restriction 
on acquiring agricultural lands 
in Romania imposed on EU in-
dividual farmers (non-resident 
in Romania) and companies set 
up in EU countries will expire in 
2014. However, such foreign en-
tities can still set up special vehi-
cles governed by Romanian law 
(such as limited liability or joint 
stock companies) that can pur-
chase agricultural lands until the 
restriction lapses. 
The New Civil Code changed Ro-
manian law in many areas. This 
is only a selection of new rules of 
the New Civil Code which may 
be of interest to business.
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